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argaa (erdie) g1 wiRg
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

T Arising out of Order-in-Original Nos. 01/ADC/2020-21/MSC dated 26.05.2020, passed by
Additional Commissioner, Central GST & Central Excise, Ahmedabad-Narth

g aficTdal &1 919 UG 9ar Name & Address of the Appellant / Respondent

Appellant-. - M/s Smartech Graphic Pvt. Ltd.
Respondent- Additional Commissoner, Central GST & Central Excise, Ahmedabad-North
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

RA TSN B YO0 A&
Revision application to Government of india :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(i) aﬁwaﬁaﬁ“a%m?ﬁaairﬁgﬁmﬁﬁﬂﬂmﬂmmwmﬁﬁm
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or tL
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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(A)  In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(@) UfX e B T by R ARG B arEx (a1 e w) Fafa G T ww g

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(c) Credit of any duty allowed to be utiized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) mww(ma)ﬁwaaﬁ,zomEﬁﬁwgfﬁaﬁﬂﬁﬁrﬁfﬁwmmw—aﬁaqﬁﬁﬁ.
IR AW B wie ARY INT fREE ¥ A A B for [y vd arfi| e @ -4 wiewt @ |y .
afd AREA fear ST wfee | SHe WY @ 3 1 qeged & ofenfd owr 35-% # fAuiRa @ & A
B T B T AR—6 A B AR of & afe |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-8 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ﬁmﬂaﬁﬁﬁwmﬁﬁmmwmmmmwﬁaﬁmzoo/—tﬁvwa‘ﬁm
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

mw,mwwwwmw¢mm:_
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) FET IS Yok ANTE, 1944 B aer 3541 /35-% B ST~
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

@)  oooliRed oRw@e 2 (1) & F Fa AR B srerar 1 afia, sl @ AT § W gew, BT
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TEAT Ha IR PRI, HEAGTTE ~380004
(a)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penaity / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

F 3R WalR Al B A e At FgEt a1 SR N e arefia e s @ o W g,
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~ Attention in invited to the rules covering these and other related matter contended in the

Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

M gob, D IedIeH YEH Td AN e e fiee) @ ufy ol @ wme §
FAET HIT (Demand) U4 28 (Penalty) &1 10% !@' AT w1 A ¢ e, swftwaw ‘{3’ ST 10
FOTIIT & [(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1984)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D:
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

¥ B AN F i adrer miwor & @ear Stel gew arwEr oew a1 3o R ¢ @ At e av e
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

nalty alone is in dispute.”



F. No. GAPPL/COM/CEXP/104/2020-APPEAL -

ORDER-IN-APPEAL

M/s. Smartech Graphic Pvt Ltd,. Plot No0.85-89 Ajanta Industrial Etate,
Vasna(lyava), Sanand, Ahmedabad (henceforth, referred as “appellant™) has filed the
preseht .app_eal against the Order-In-Original No.1/ADC/2020-21/MSC  dated
26.05.2020 (henceforth, the “impugned order”) passed by the Additional
Commissioner, Central GST & Central Excise, Ahmedabad-North (henceforth referred

as “adjudicating authority”).

2. The facts of the case, in brief, are that the appellant is engaged in manufacture
of Screen Printed Self Adhesive Stickers (PVC Stickers) falling under Chapter Sub
Heading No.3919 90 90 of the erstwhile Central Excise Tariff Act, 1985 for M/s. Hero
Motocorp Ltd. It was observed during EA-2000 audit conducted on the records of the
appellant for the period from April, 2016 to March, 2017 that they had received design

and pi'oduct engineering services from M/s. Classic Retail Imaging Solutions Pvt Ltd,
Mumbai and taken Cenvat credit of service tax paid on it. Subsequently, they issued
Invoices to M/s. Hero Motocorp Ltd, New Delhi for design development charges

which are as under:

Sr. | Invoice No. Invoice Date | Value Service Tax including SB
No. (in Rs.) Cess and KKC (inRs.)

1 Com/16-17/0001 | 01.11.2016 2,50,00,000/- | 37,50,000/-

2 | Com/16-17/0002 | 15.11.2016 5.00,00,000/- | 75,00,000/-

TOTAL 7,50,00,000/- | 1,12,50,000/-

Tt was contended under Final Audit Report No. 145/2017-18 dated 26.03.2018 that in
view ‘of ‘the provisions contained in Explanation I to Rule 6 of Central Excise h .
(Valuation) Rules, 2000, in such transactions, the value of free supply of design is
deemed to be an additional consideration received by the manufacturer and the value
of -design is required to be included in the assessable value of finished goods by
arrivihg amortization/apportionment cost. Accordingly, show cause notice dated
17.02.2019 was issued for inclusion of value of design amounting to Rs. 7,50,00,000/-
in the assessable value of excisable goods manufactured and cleared by the appellant
and deménding Ceﬁtral Excise duty of Rs. 93,75,000/- under thé provisions of Section
11A(4) of the Central Excise Act, 1944 along with interest under Section 11AA of the
Central Excise Act,1944, It was also proposed to impose penalty under Section 11AC
of the Central Excise Act, 1944 readwith Rule 26 of the Central Excise Rules, 2002.

e said SCN was decided under the impugned order confirming demand of duty
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3. Being aggrieved with the impugned order, the appellant preferred this appeal
contesting inter alia that since the impugned order has been issued without giving 3
and 4" nqtice‘ for personal hearing and decided ex-parte, reasonable opportunity has
not béen provided to them and hence it is illegal, non-est and liable to be quashed; that
there is no iota of evidence/allegation in the impugned order that the appellant had
refrained from appearing before the adjudicating authority even after served with
personal hearihg notice; that in view of omission w.e.f 16.09.2016 of Entry 92C from
List-I (power to levy Excise and Service tax) of the Seventh Schedule of the
Constitution, the Show cause Notice demanding duty is bad in law; they relied on case
law Mascot Entrade Pvt. Ltd v/s UIO 2018(9) GSTL 5(Gau); that it is settled
preposition of law that demand of duty on value of design supplied free of cost by the
. buyer is to be computed only on the amortized cost of design per unit and payable only
on the quantum of goods manufactured and removed and not ipso facto on lump-sum
value of ‘design which is contrary to the provision of law. The appellant, during
impugned period, manufactured and cleared the PVC stickers only bearing code
AAHC HF-DIx and hence the value of only one design, which was used in

manufacture of finished goods, was added in the value of goods cleared and not the

o

value of design which were not used in manufacture of goods; that in absence of
intention to evade payment of tax, no penalty is imposable; that since demand of duty
is not sustainable, charging of interest is not sustainable; that Since Central Excise
duty is payable on the value of goods at the time of removal and not otherwise, the
. demand of duty on the cost of design without deterring the value of the goods at the
time of removal, is incorrect and not sustainable; that despite of informing to the
depaﬁmeht about the usage of only one invoice for manufacturing and clearance
during impugned period and also Certificate from Cost accountant, the department
ignored the same while computing the demand without establishing usage of the
design in the goods manufactured and cleared; the burden to prove short payment of
duty on account of undervaluation and determination thereof is on the department and

cannot be shifted summarily on the assessee.

4, Oppor_tunity for personal hearing was granted to the appellant on 18.03.2021.
Shri Prashant Mishra, Advocate, appeared on behalf of the appellant. He reiterated the
submissions made in appeal memorandum. He stated that some of the letters for
pefsonal hearing was not received by them, therefore, they could not appear before the

adjudicating authority. Hence, there was denial of natural justice in passing the
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impugned order. He requested the matter to be remanded back to the adjudicating

authority.

5. 1 have carefully gone through the facts of the case available on records, grounds
of appeal in-the Appeal Memorandum as well as submissions made at the time of
personal hearing. I find that the issue requiring determination in this case is whether
the value of design development, against which invoices were raised by the appellant,

were i‘equired to be included in the assessable value of finished goods or otherwise.

6. It is observed that the appeal has been preferred mainly on the ground that no
opportunity of personal hearing was granted to the appellant before passing the order
and hence principles of natural justice have been violated. They further argued that
adjudicating authority has not considered various written submissions made by them
and that non-appearing in personal hearing by the appellant was due to the fact that
they had not received the notice for personal hearing. They further contested that there = .
is no iota of evidence/allegation in the impugned order that the appellant had refrained
from appearing before the adjudicating authority even after served with personal

hearing notice.

7. I find that the demand of duty under the impugned order were confirmed ex-

parte. It is further observed that the appellant were granted opportunities of personal

heariﬁg on 24.07.2019, 28.08.2019, 18.10.2019 and 12/13.03.2020. However, they did

not appear. They have contended that they did not receive the last two letters of

personal hearing. Since the appellants have contested denial of natural justice to

present their case personally, I am of the considered opinion that they should bel given 7 . P
an opportunify to present their case before the adjudicating authority by observing -
principles of natural justice. Natural justice is the essence of fair adjudication, deeply
rooted in tradition and conscience, to be ranked as fundamental. The purpose of
following the principles of natural justice is the prevention of miscarriage of justice.
The first and foremost principle is what is commonly known as audi alteram partem
rule. It says that no one should be condemned unheard. Once, show cause notice is
issued, tﬁe notice should be given sufficient opportunity to rebut their case being first
and foremost requirement of natural justice. The Hon’ble Supreme Court has further
claborated the legal position in the case of Siemens Engineering and Manufacturing
Co. of India Lid. v. Union of India and Anr. [AIR 1976 SC 1785], as under: -

“ If courts of law are to be replaced by administrative authorities and tribunals,
as indeed, in some kinds of cases, with the proliferation of Administrative Law,
they may have to be so replaced, it is essential that administrative authorities
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and tribunals should accord fair and proper hearing fo the persons sought to be
affected by their orders and give sufficiently clear and explicit reasons in
support of the orders made by them. Then alone administrative authorities and
tribunals exercising quasi-judicial function will be able to justify their existence
and carry credibility with the people by inspiring confidence in the adjudicatory
process. The rule requiring reasons to be given in support of an order is, like

the principle of audi alteram partem, a basic principle of natural justice which
must inform every quasi-judicial process and this rule must be observed in its
proper spirit and mere pretence of compliance with it would not satisfy the
requirement of law.”

8.  In view of above observations, without going into merit, I remand the case back

to the adjudicating authority to decide it afresh ensuring principle of natural justice.

The appeal is accordingly is allowed.

9.  3Tierhll SR ot 1 3% 3deT &hT ATy SURIer aidrh & TR STl &1
The appeal filed by the appeliant stands disposed of in above terms.

L.
Q_OL‘K A M
(Akhllesh Kumar
Commissioner, CGST (Appeals)
Date: .04.2021

(Atulktimar B. Amin)
Superintendent

Central Tax (Appeals)
Ahmedabad

By RPA.D.

To,

M/s. Smartech Graphic Pvt Ltd,.

Plot No.85-89 Ajnta Industrial Etate,
Vasna(lyava), Sanand, Ahmedabad India Pvt I.td.

Copyto:
. The Chief Commissioner of Central Tax, Ahmedabad Zone.
The Commissioner of Central Tax, Ahmedabad-North. :
The Additional Commissioner, Central Tax (System), Ahd-North.

- The Additional Commissioner, Central Tax, Ahmedabad-North.
The Asstt./Deputy Commissioner, CGST Division-III, Ahd-North.
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